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Answer only TWO (2) of the THREE (3) questions provided 
Answer each question in a separate book 


QUESTION ONE 


Albert is a chef in Armidale, New South Wales. In April 2017, Albert is walking down the street 
when a ‘slow-food’ chef, Costas, confronts Albert and tells him his choice of cooking 
ingredients is destroying the planet. Albert thinks this is a light-hearted joke and playfully 
pushes Costas away, telling him he is always complaining about one thing or another. Costas 
reacts by aiming a punch at Albert. It misses Albert but hits Samantha who is standing next to 
Albert. Costas runs away and hides in a nearby empty shop. Albert follows him and locks the 
door after him and tells Costas that if he tries to escape Albert ‘will make sure he never cooks 
again.’ 


Costas’ brother, Peter, is also involved in the slow-food movement. There have long been 
suspicions that Peter’s food does not always come from Peter’s properties and in April 2017, 
David, an investigative journalist, decides to investigate. He enters a farm shop (a place where 
farm produce is sold to the public) on one of Peter’s properties and, seeing Peter behind the 
counter, begins to ask him some questions about the source of his food. Peter tells him to get 
out of the shop immediately and David complies. David made a video of the whole incident on 
his mobile phone and plans to show it as part of a television documentary on imposters in the 
slow-food industry. While all of this was taking place, another customer, Frederick, who was 
in the shop to buy some fruit, took the opportunity to explore a little further in the shop. Ignoring 
a no-entry sign, Fredrick opened a door and entered a room where stock was kept. As soon 
as Peter noticed he shouted to Frederick to get out and Frederick immediately left the 
premises. 


Another of Costas’ brothers, Maverick, works at a timber factory in Armidale, New South 
Wales. In April, 2017 Maverick is working in the factory when he is told that he has a visitor. 
The visitor is his old friend, Maxwell, who is passing through and thought he would pay 
Maverick a visit. Because time is short, Maverick and Maxwell chat in the workshop. Shortly 
after Maxwell arrives, several large fragments of wood are thrown from a nearby saw and both 
Maverick and Maxwell are hit, suffering physical injury. Under s. 4 of the Timber Mills Act 2005 
(NSW), the owner of a timber mill must ensure that all saws are operated so as to prevent any 
wood from being emitted from the saw during cutting. A fine of up to $10,000 can be imposed 
on the owner for non-compliance. During the passage of the Timber Mills Act through 
Parliament, the government minister in charge of the bill stated that the aim of the legislation 
was to ensure that timber mills were as safe as possible for timber workers when working at a 
mill. There is no suggestion that either the owner of the mill, Armidale Timber Mills Pty Ltd, or 
the operator of the saw, has been negligent in any way in respect of the incident that led to 
the injuries. 


Advise the parties of their rights and liabilities in tort. 
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QUESTION TWO 


Mark owns a small hobby farm on the outskirts of Guyra, New South Wales. He keeps a wide 
variety of animals on the property. In April 2017, three of Mark’s sheep escape onto a 
neighbouring property owned by Eric. The sheep trample on Eric’s prized asparagus crop and, 
when Eric tries to intervene, one of the sheep bites him, causing him injury. Later that day, 
another of Mark’s animals, a red kangaroo called Rex, bounds onto the road adjoining the 
property and punches a passer-by, Terry, injuring him. The next day, Mark’s dog, Souley, runs 
onto the road adjoining the property and in her excited state Souley crashes into Barry, a 
pedestrian, causing him injury. Another of Mark’s dogs, Duncan, attacks Esmeralda when she 
climbs the fence to retrieve her hat which had blown onto the property in the wind. Mark has 
not been negligent in respect of any of these events. 


Mark’s sister, Julie, is more of a city-type and she lives in a house which she owns in a well- 
populated coastal region of New South Wales. In April 2017, Julie begins to hold a series of 
late night parties at her home. The parties take place three or four times a week and usually 
begin at 7.00 pm. Loud music is played and there is noise from the guests chatting and talking 
but guests leave about 11.30 pm although by the time Julie has cleaned up it is often after 
midnight before there is quiet. Julie's neighbours are not impressed by her actions. The 
neighbour on one side of Julie’s house, Karen, is annoyed because her prize Major Mitchell 
cockatoos are put off breeding because of the noise. Karen’s lodger, Vincent, is also unable 
to sleep. The neighbour on the other side, Paul, is so annoyed that he begins playing 
Gregorian chant music very loudly after Julie has gone to bed which prevents her from 
sleeping. 


Another resident of Julie’s street, Gwen, is injured in an accident for which Xavier admits he 
is legally responsible. At the time of the accident, Gwen was aged 60 and was nearing 
retirement age. As a result of the injuries she sustained in the accident she will never work 
again. She will need constant 24-hour-a-day care which her sister Mable is willing to provide 
at home. Her friends collect $20,000 to help her recover from the accident and she received 
$50,000 from an accident insurance policy her deceased husband had previously taken out 
for her. Her severe physical injuries will continue to cause pain long after the accident but it is 
some relief to the family that the mental injuries she suffered will prevent her from realising the 
full extent to which the accident has changed her life. 


Advise the parties of their rights and liabilities in tort. 


Question 3 is on page 4 
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QUESTION THREE 


If the aim of an award of damages in a personal injury action is to place the plaintiff in the 
same position as if the tort had not been committed, how well do the rules for assessment of 
these damages at common law and in the Civil Liability Act 2002 (NSW) achieve this aim? 
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